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CAUSE NO. D-1-GN-19-005577 

 

ELUSIVE HOLDINGS, INC., § IN THE DISTRICT COURT 

Plaintiff §  

 §  

V. § 53RD JUDICIAL DISTRICT 

 §  

JACOB WHITE, §  

Defendant § TRAVIS COUNTY, TEXAS 

 

DEFENDANT/COUNTER-PLAINTIFF’S VERIFIED FIRST 

SUPPLEMENTAL COUNTERCLAIM AND  

PETITION FOR WRIT OF MANDAMUS1 

 

 Counter-Plaintiff, Jacob White files this First Supplemental Counterclaim 

and Petition for Writ of Mandamus seeking a writ of mandamus compelling 

Defendant Elusive Holdings, Inc. to permit the inspection and copying of the records 

of certain business organizations and states as follows: 

I. PARTIES, VENUE AND JURISDICTION 

The parties have all answered and appeared herein. Venue properly lies in 

Travis County, Texas.  This court has jurisdiction over the parties and subject 

matter.  The amount in controversy is within the court’s jurisdictional limits. 

II. FACTUAL BACKGROUND 

1. Plaintiff Elusive Holdings, Inc. dba Trinity Constructors (“Elusive”) is 

a commercial construction company that focuses on restaurants and similar 

structures.  Justin Blackburn and Jacob White were two of the three founders and 

shareholders of Elusive.  The other founder left the company before the events that 

are the subject of the lawsuit.  

 
1 If refused, inspection of corporate books and records can be compelled through a writ of 

mandamus. See, e.g., Biolustre’ Inc. v. Hair Ventures, LLC, No. 04-10-00360-CV, 2011 WL 

540574, at *1 (Tex. App.—San Antonio Feb. 16, 2011, no pet.). 
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2. White and Justin Blackburn began to have personal disagreements.  

Justin Blackburn offered to purchase White’s shares and buy him out of the 

company.  White rejected Justin Blackburn’s lowball offer.  Shortly thereafter, in 

August 2019, White was fired by Elusive.  How that happened is central to the 

current disputes among the parties because at the time White and Justin 

Blackburn were 50/50 owners of the company and the only two board members.  

Thus, there was no legal way for Elusive to terminate White without his consent.  

(The votes would be tied 1-1.) 

3. In order to get around the deadlock and terminate White, Justin 

Blackburn and his wife, Kelli Blackburn, hatched a plan whereby Kelli Blackburn, 

as Secretary, certified the minutes of a board meeting that never happened.  At this 

concocted board meeting, supposedly White and Justin Blackburn approved giving 

Kelli Blackburn a vote on the board, thereby giving the Blackburns two of three 

votes and majority voting control over the board.  Justin Blackburn and his wife 

dummied up shareholder meeting minutes and forged signatures to make it look as 

if White consented to the appointment of Kelli Blackburn to the board of directors. 

Based upon the fraudulent new composition of the board, Justin Blackburn and 

Kelli Blackburn purportedly voted to terminate Jacob White as COO of Elusive.  

4. Immediately after White was terminated, Elusive sued White in the 

above-styled lawsuit where Elusive is alleging breach of a confidentiality 

agreement, breach of fiduciary duty, misappropriation of trade secrets and 

conversion.  Elusive seeks actual and exemplary damages. White has filed 



   
Defendant/Counter-Plaintiff’s Verified Original Petition for Writ of Mandamus Page 3 

counterclaims seeking, among other things, a declaratory judgment relating to his 

purported termination and rights as a shareholder.  

5. Elusive’s allegations against White are thin and the facts that will 

ultimately support the allegations are few.   At the time the lawsuit was filed, 

White was a 50% shareholder of Elusive.  He is now a 25% shareholder of Elusive. 

6. White requested the “books and records” of Elusive for a proper 

purpose, pursuant to Tex. Bus. Orgs Code §21.218.  White requested the books and 

records over and over again beginning in November of 2020 and continuing through 

the present.  He identified multiple proper purposes: 1. to see how the company is 

doing; 2. to determine the value of his interest in the company, and 3. to see how the 

company is using its considerable cash holdings. Those requests and some of 

Elusive’s responses are attached as Exhibit 1.  Elusive acknowledged that White 

was a shareholder, but initially outright refused to provide any financial 

information.  White repeatedly explained in detail why his purposes were proper.  

He has made effort after effort to cajole, explain and beg for access to the 

information without any substantive response.  The request also sought the “annual 

statements and most recent periodic statements” pursuant to Tex. Bus. Orgs Code 

§21.219. 

7. As far as financial instruments, Elusive has provided  

•  Single page Profit & Loss Statement 
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• Single page Balance Sheet 

 

8. White’s request is important because his interest in Elusive is by far 

his largest personal asset. White is also a guarantor on some of Elusive’s company 

debt. More importantly Justin Blackburn, the majority shareholder, chairman of 

the board and president, has expensive tastes. He has planes, a McClaren, a 

Ferrari, a boat and expensive watches.  These expensive toys are either owned by 

the company or paid for by the company but are used exclusively by Justin 

Blackburn and Kelli Blackburn. He also spends company money on expensive 
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vacations for friends and family.  White is concerned the Blackburn’s profligacy will 

continue unabated.   

8. After Elusive sued White, its board of directors suspended the 

company dividend.  White wants to know how Elusive money is being spent in order 

to justify suspending the dividend.  White also wants to know how the Blackburn’s 

compensation has changed after White was terminated.  

9. Not so coincidentally, after it suspended its dividend, Elusive also 

recently began to pay its board members $1000 per month. Two of the 3 board 

members are Justin Blackburn and his wife, Kelli Blackburn.     

10. Further compounding Elusive’s lack of transparency, Elusive owned an 

historic hotel in Smithville, Texas called the Pines Hotel.  It was intended as a 

development project.  Elusive has significant equity in the building.  Unknown to 

White until recently, Elusive conveyed this valuable asset June of 2020, but failed 

to notify White of the sale or distribute the proceeds.  White is a personal guarantor 

on the promissory note and has received no communication concerning the sale of 

the hotel or what has happened to the promissory note, much less his personal 

guaranty. White seeks information on that as well.  Within the last year or so, the 

Blackburns purchased a horse farm.  What role Elusive played in the purchase of 

the horse farm may be elucidating.  

11. There has been considerable email traffic between the lawyers on 

White’s review of Elusive’s books and records, but the bottom line is that there has 

been a near wholesale rejection by Elusive to provide responsive information.    



   
Defendant/Counter-Plaintiff’s Verified Original Petition for Writ of Mandamus Page 6 

Elusive’s series of refusals is attached as Exhibit 2.  Elusive’s ostensible reason for 

not supplying information is because White is in the same business as Elusive.  It 

has also claimed White was on a “fishing expedition.”  This did not make sense, 

given that a shareholder’s request for information is not a request for production 

and therefore not subject to this type of objection.   

12. Understandably, Elusive wants to protect any legitimately confidential 

information that could be viewed as providing it a competitive advantage. Knowing 

that, White’s request does not include customer lists or data, pricing or other 

potentially confidential information.  Rather, his request is limited to financial 

information regarding income, expenses, officer’s salaries, board compensation and 

indicia of value, including a list of assets, obligations and the like. White also seeks 

the backup paperwork for the income, expenses, assets and obligations.  White also 

seeks Elusive’s tax returns.  

13. To further secure the confidentiality of the information disclosed to 

him, White has offered to sign a nondisclosure agreement. That proposed NDA is 

attached as Exhibit 3.   Elusive has not responded to this offer to execute an NDA. 

III.  ARGUMENT AND AUTHORITIES 

 14. Under Texas law, a person who has been a shareholder of a 

corporation for more than six months and owns 5% of the company s is entitled to 

inspect its books and records: 

On written demand stating a proper purpose, a holder of shares of a 

corporation for at least six months immediately preceding the holder’s 

demand, or a holder of at least five percent of all of the outstanding 

shares of a corporation, is entitled to examine and copy, at a 
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reasonable time, the corporation’s books, records of account, minutes, 

and share transfer records relating to the stated purpose. The 

examination may be conducted in person or through an agent, 

accountant, or attorney. 

 

Tex. Bus. Org. Code § 21.218. 

15. Shareholders are also entitled to financial information on an annual 

basis.  Tex. Bus. Orgs. Code §21.219. That makes sense because the corporation 

belongs to the shareholders.  Even if the shareholder is a competitor, that right of 

review remains, but becomes more limited, as it should be.  

16. Once a shareholder proves a proper purpose for the request, the 

burden shifts to the opposing party to show the absence of a proper purpose. Burton 

v. Cravey, 759 S.W.2d 160, 161 (Tex.App.—Houston [1st Dist.] 1988, no writ), 

disapproved on other grounds, Huie v. DeShazo, 922 S.W.2d 920, 924 (Tex. 

1996)(citing Uvalde Rock Asphalt Co. v. Loughridge, 425 S.W.2d 818, 820 (Tex. 

1968).   

17. White has demonstrated a series of proper purposes: he generally 

wants to know what Elusive’s financial circumstances are; he wants to value 

interest in the company; and he wants to know if the Blackburns are still spending 

company money on expensive personal items without a business purpose. 

18. Elusive’s only possible argument could be that none of White’s 

identified purposes are proper or that he has not acted in good faith.  Tex. Bus. 

Orgs. Code 21.222.  In addition to Texas, the term “proper purpose” is widely used 

in statutes to describe the reason shareholders may inspect books and records.   
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a. "Proper purpose," under statute granting right of inspection, is one 

lawful in character, wherein stockholder in good faith seeks 

information bearing upon protection of his interest and that 

of other stockholders in corporation and not contrary to 

interests of corporation, as distinguished from one to gratify his 

curiosity or with speculative or vexatious intent. Wolozyn v. 

Begarek, 1963 OK 35, 378 P.2d 1007 (Okla. 1963). 

 

b. "Proper purpose" justifying shareholder's statutory right to inspect 

corporation's records must be reasonably relevant to one's interests 

as a shareholder and may include the valuation of shares, 

ascertaining the possibility of mismanagement, and 

determining the performance and condition of the company. 

11A V.S.A. § 16.02(c)(1). Towle v. Robinson Springs Corp., 719 A.2d 

880 (Vt. 1998). 

 

c. “Proper purpose” includes investigate the conduct of the 

management, determine the financial condition of the 

corporation, and generally take an account of the 

stewardship of the officers and directors, at least where there are 

circumstances justifying some suspicion of mismanagement. 

Grayburg Oil Co. v. Jarratt (1929, Tex Civ App) 16 SW2d 319 

 

d. Investigation of improper transactions is proper purpose for 

inspection. Nodana Petroleum Corp. v. State ex rel. Brennan, 50 

Del. 76, 123 A.2d 243 (1956). 

 

e. Investigating potential wrongdoing is a proper purpose for a 

request to inspect books and records of limited liability company. 6 

West's Del.C. § 18–305(a)(1). Sanders v. Ohmite Holdings, LLC, 17 

A.3d 1186 (Del. Ch. 2011), judgment entered, 2011 WL 758524 (Del. 

Ch. 2011). 

 

f. Notwithstanding minority shareholder had acted impetuously in 

writing various letters which made all-encompassing and 

threatening charges of wrongdoing on the part of corporate 

directors and officers, he was entitled to inspection of 

corporate records where he was concerned over activities 

and problems facing corporation rather than exhibiting desire 

merely to harass or to compel buy-out of his stock and where he 

established that corporation appeared to be in precarious financial 

condition and that he sought production of books and records to 

confirm his fears of alleged corporate wrongdoings, including 

improper payments to corporate officers and directors, excessive 
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expenses, and other alleged matters warranting investigation. 

Skouras v. Admiralty Enterprises, Inc., 386 A.2d 674 (Del. Ch. 

1978). 

 

g. Shareholders who were terminated as employees of 

corporation showed proper purpose for seeking inspection of 

corporate records, as required under business corporations code, 

where shareholders sought inspection to enforce 

corporation's bylaws, to ensure proper corporate 

governance and to determine if corporate waste, 

mismanagement and other breaches of fiduciary duty were 

occurring, to protect shareholders' substantial ownership interest 

as well as the interest of other shareholders, and to inspect records 

related to their removal as trustees, directors, officers, and 

employees of corporation. West's Ga.Code Ann. § 14–2–1604. Kelley 

Mfg. Co. v. Martin, 674 S.E.2d 92 (Ga. Ct. App. 2009). 

 

h. Stated purposes of (1) ascertaining value of stock, (2) determining 

availability of funds for payment of dividends, and (3) 

determining generally whether or not affairs of corporation 

were being properly administered by officers in charge, are 

not improper. State ex rel. Fussell v. McLendon, 109 So. 2d 783 (Fla. 

Dist. Ct. App. 3d Dist. 1959) (citing annotation). 

 
i. Trustee established that she had a proper purpose in seeking to 

value her shares, and thus trustee was entitled to inspect 

corporation's books and records in support of that purpose, where 

trustee indicated that she may sell her shares, trustee was 

minority stockholder in private company that was 

underperforming, and corporation offered no evidence that 

valuation of shares was not trustee's actual purpose. 8 Del. 

Code § 220(b). Woods Trustee of Avery L. Woods Trust v. Sahara 

Enterprises, Inc., 238 A.3d 879 (Del. Ch. 2020), judgment entered, 

2020 WL 5110756 (Del. Ch. 2020). 

j. Valuing one's ownership interest in a corporation is a 

proper purpose for seeking books and records. 6 West's Del.C. § 

18–305(a)(1). Sanders v. Ohmite Holdings, LLC, 17 A.3d 1186 (Del. 

Ch. 2011), judgment entered, 2011 WL 758524 (Del. Ch. 2011). 

 

k. In minority shareholder's action to inspect books and records of 

corporation, valuation of stockholder's investment in 

privately held corporation was proper purpose for limited 

inspection of specific documents essential for valuation 
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purposes. Thomas & Betts Corp. v. Leviton Mfg. Co., Inc., 685 A.2d 

702 (Del. Ch. 1995), order aff'd, 681 A.2d 1026 (Del. 1996). 

 

l. Minority shareholder was entitled to inspection of corporation's 

records, as shareholder had valid purpose in seeking such 

inspection, namely, valuation of stock in order to evaluate 

corporation's offer to purchase shareholder's shares, and 

corporation failed to show that shareholder was acting in 

bad faith, despite alleged overbreadth of shareholder's demand. 

Dyer v. Indium Corp. of America, 2 A.D.3d 1195, 770 N.Y.S.2d 184 

(App. Div. 3d Dep't 2003). 

 

m. Valuation of significant minority shareholder's stock in 

anticipation of sale is proper basis for inspection of books and 

records under Delaware law; once established, any ulterior purpose 

is irrelevant. Leviton Mfg. Co., Inc. v. Blumberg, 242 A.D.2d 205, 

660 N.Y.S.2d 726 (1st Dep't 1997). 

 

19. The above twelve cases are a small sample of the hundreds of cases 

that have held the same way for decades in Texas and throughout the United 

States.  It is ludicrous for Elusive to argue White has not identified a single proper 

purpose.   Its stated reasons for refusal, that White is engaged in a “fishing 

expedition” is a discovery objection and cannot constitute bad faith as contemplated 

by the statute.  As the above-cited cases demonstrate, shareholders who suspect bad 

conduct by the corporation’s officers or directors should be encouraged, not 

thwarted, from seeing what their companies are doing and how they are operating.  

In White’s case, Elusive was his life’s work for years.  Suggesting he cannot see 

whether Elusive is engaged in unlawful behavior is antithetical to the purpose of 

the statute. Even if Elusive is not engaged in illegal activity, White should be able 

to find out the details of its financial circumstances and operations.   
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20. Because of Elusive’s intransigence in providing information to which 

White is entitled, he seeks his reasonable and necessary attorney’s fees pursuant to 

Tex. Bus. Orgs. Code §21.222(a).  

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Counter-Plaintiff Jacob White requests 

that Counter-Defendant be cited to appear and answer herein and that the Court 

award him: 

1. A Writ of Mandamus compelling Elusive to permit the requested 

inspection and copying; 

2. A reasonable fee for the services of his attorneys in connection with all 

proceedings in this Court, in the Court of Appeals, and in the Supreme 

Court of Texas; 

3. His expert witness fees and other costs and expenses; 

4. His costs of court; 

5. Prejudgment and post-judgment interest at the highest rates allowed 

by law; and 

6. Any other or further relief at law or in equity to which he justly is 

entitled. 

White seeks an order setting the terms of Elusive’s production of its “books 

and records,” less its customer information, subcontractor information and pricing 

information, and subject to White’s execution of a typical nondisclosure agreement.   

White also seeks all other relief, at law or equity to which he may be entitled.  
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Dated:  May 10, 2021   Respectfully submitted, 

/s/ John R. McConnell    

      John R. McConnell 

   Texas Bar No. 24053351 

   Walter V. Williams 

   Texas Bar No. 21584800 

THOMAS WILLIAMS MCCONNELL PLLC 

1100 Norwood Tower 

114 West 7th Street 

Austin, Texas 78701 

Telephone: (512) 495-1471 

Direct: (512) 495-1473 

Email: jm@twmattorneys.com 

Email: walter@twmattorneys.com 

 

 ATTORNEY FOR DEFENDANT AND  

 COUNTER-PLAINTIFF JACOB WHITE  

 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document has 

been forwarded to all counsel of record in accordance with the Texas Rules of Civil 

Procedure using the Efile.txcourts.gov efiling and eservice system on this the 10th 

day of May, 2021. 

 

Tom Murphy 

9600 Great Hills Trail, Suite 150W 

Austin, Texas 78759 

512-477-5680 

512-493-0691   

tom@tommurphyslaw.com 

Attorneys for Plaintiff 

 

  /s/ John R. McConnell   

  John R. McConnell 

 

 





From: Tom Murphy
To: Walter Williams
Cc: John McConnell
Subject: Re: Elusive - Jacob White
Date: Monday, January 11, 2021 11:53:57 AM
Attachments: image001.png

image002.png

I have you down for 10:30 am on Wednesday.

I cannot accept service as I do not represent the Blackburns.

Tom Murphy
Law Office of Tom Murphy
9600 Great Hills Trail, Ste. 150W
Austin, Texas 78759
(512) 477-5680 Office
Email: tom@tommurphyslaw.com

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client
Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the intended
recipient of this message, you may not disclose, print, copy or disseminate this information. If
you have received this in error, please reply and notify the sender (only) and delete the
message. Unauthorized interception of this e-mail is a violation of federal criminal law.

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender
or the sender's client or principal to conduct a transaction or make any agreement by
electronic means. Nothing contained in this message or in any attachment shall satisfy the
requirements for a hard copy writing, and nothing contained herein shall constitute a contract
or electronic signature under the Electronic Signatures in Global and National Commerce Act,
any version of the Uniform Electronic Transactions Act or any other statute governing
electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No portion of this
email is an "electronic signature" and neither the author nor any client
thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are
subject to a final, formal, written (paper) settlement agreement actually signed by the parties
themselves.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached
documents is not intended or written to be and cannot be used or referred to for the purpose
of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii)
promoting, marketing or recommending any partnership or other entity, transaction,
investment plan, or other arrangement.

mailto:tom@tommurphyslaw.com
mailto:walter@twmattorneys.com
mailto:jm@twmattorneys.com
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From: Walter Williams <walter@twmattorneys.com>
Sent: Monday, January 11, 2021 11:51 AM
To: Tom Murphy <tom@tommurphyslaw.com>
Cc: John McConnell <jm@twmattorneys.com>
Subject: RE: Elusive - Jacob White
 
Thanks for the response.  Wednesday at 10:30 works.  I’ll calendar it.
 
On a related matter.  We filed a separate lawsuit against the Blackburns.  We have attempted service
a couple of times.  Will you accept service on their behalf?
 
Walter.
 

From: Tom Murphy <tom@tommurphyslaw.com> 
Sent: Monday, January 11, 2021 11:49 AM
To: Walter Williams <walter@twmattorneys.com>
Cc: John McConnell <jm@twmattorneys.com>
Subject: Re: Elusive - Jacob White
 

I am free on Wednesday from 10:30 am to 12:30 pm and then from 2:00 pm to 5:00 pm
 

and Thursday from Noon to 5:00 pm.  Let me know which specific date/time works
for you and I will mark my calendar.
 

I will follow up with my client on the books and records
 

I also received your other email. We can also discuss the discovery issues.
 
Tom Murphy
Law Office of Tom Murphy
9600 Great Hills Trail, Ste. 150W
Austin, Texas 78759
(512) 477-5680 Office
Email: tom@tommurphyslaw.com

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client
Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the intended
recipient of this message, you may not disclose, print, copy or disseminate this information. If
you have received this in error, please reply and notify the sender (only) and delete the
message. Unauthorized interception of this e-mail is a violation of federal criminal law.

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender

mailto:tom@tommurphyslaw.com


or the sender's client or principal to conduct a transaction or make any agreement by
electronic means. Nothing contained in this message or in any attachment shall satisfy the
requirements for a hard copy writing, and nothing contained herein shall constitute a contract
or electronic signature under the Electronic Signatures in Global and National Commerce Act,
any version of the Uniform Electronic Transactions Act or any other statute governing
electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No portion of this
email is an "electronic signature" and neither the author nor any client
thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are
subject to a final, formal, written (paper) settlement agreement actually signed by the parties
themselves.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached
documents is not intended or written to be and cannot be used or referred to for the purpose
of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii)
promoting, marketing or recommending any partnership or other entity, transaction,
investment plan, or other arrangement.

From: Walter Williams <walter@twmattorneys.com>
Sent: Friday, January 8, 2021 6:19 PM
To: Tom Murphy <tom@tommurphyslaw.com>
Cc: John McConnell <jm@twmattorneys.com>
Subject: Elusive - Jacob White
 
Good evening Tom,
 
I don’t think we’ve met.  I am John McConnell’s law partner.  He asked that I get involved in this
matter as he prepares for trial in another matter.   
 
I’d like to schedule a time to visit with you at your earliest convenience.  I am available most of next
week.
 
You think Jacob has confidential information that he shouldn’t have and want it returned.   I will
familiarize myself with this issue and get you any information I can.  I know that sounds equivocal,
but it has to be because I haven’t reviewed everything as of yet. 
 
As you know, we haven’t received any response to Jacob’s recent shareholder request to review
Elusive books and records.  I am hopeful that some basic information would be forthcoming – 12
month P&L, year-end balance sheet, articles of incorporation, bylaws, shareholder agreements and
board resolutions and minutes.  Having this basic information would be very helpful to
understanding the parties’ duties to Elusive and each other.  
 
I think a phone call or Zoom call may help clarify positions and hopefully reach some resolution. 
 
Thanks.  Walter.

mailto:walter@twmattorneys.com
mailto:tom@tommurphyslaw.com
mailto:jm@twmattorneys.com


 

 
Walter Williams
thomas Williams mcconnell, Pllc
1100 norwood tower
114 West seventh street
austin, texas 78701
telephone:  (512) 495-1471
Direct:  (512) 495-1472
mobile: (512) 658-4306
Facsimile:  (512) 499-0094
email: walter@twmattorneys.com
Website: www.twmattorneys.com

 

mailto:walter@twmattorneys.com
http://www.twmattorneys.com/


         
  

 
Mobile: 512-968-5937  �  JM@TWMattorneys.com 

1100 Norwood Tower � 114 West 7th St.  � Austin, Texas 78701 
 

Thomas Williams McConnell PLLC 

November 30, 2020 
 
Via Email to tom@tommurphyslaw.com 
Elusive Holdings, Inc. 
c/o Tom Murphy 
Law Office of Tom Murphy 
9600 Great Hills Trail, Suite 150W 
Austin, Texas 78759 
 

Re:  Request for Inspection of the Books and Records of Elusive 
Holdings, Inc. 

 
Mr. Murphy, 
 
 As you know, my client, Jacob White, is a shareholder of Elusive Holdings, 
Inc.  (“Elusive”).  As a shareholder, Mr. White has a right to inspect the books and 
records of Elusive.  This letter is a request for access to those books and records. 
 
 Section 3.151 of the Business Organizations Code requires that all Texas 
corporations maintain: 

(1) books and records of accounts; 
(2) minutes of the proceedings of the owners or governing authority of the 

corporation and committees of the owners or governing authority of the 
corporation; 

(3) a current record of the name and mailing address of each owner of the 
corporation; and 

(4) other books and records as required elsewhere in the Business 
Organizations Code. 

 
In addition to these records, pursuant to Texas Business Organizations Code 

§ 21.173, Elusive is required to maintain records of: 
(1) the original issuance of shares issued by the corporation; 
(2) each transfer of those shares that have been presented to the 

corporation for registration of transfer; 
(3) the names and addresses of all past shareholders of the corporation; 

and  
(4) the number and class or series of shares issued by the corporation held 

by each current and past shareholder. 
 



Mobile: 512-968-5937  �  JM@TWMattorneys.com 
1100 Norwood Tower � 114 West 7th St.  � Austin, Texas 78701 

 

Finally, Section 21.219 of the Business Organizations Code provides that, 
upon written request, a corporation shall mail to the shareholder the corporation’s 
annual statements and the most recent interim statements. 
 

Section 3.153 of the Business Organizations Code provides: “each owner or 
member of a filing entity may examine the books and records of the filing entity 
maintained under section 3.151 and other books and records of the filing entity to 
the extent provided by the governing documents of the entity and the title of this 
code governing the filing entity.”  Section 21.218 similarly provides that a holder of 
at least five percent of the outstanding shares “is entitled to examine and copy, at a 
reasonable time, the corporation’s books, records of account, minutes, and share 
transfer records relating to [a] stated purpose.”   

 
Mr. White hereby requests that Elusive assemble all corporate books and 

records listed above, and any and all addition corporate books and records, for 
review and copying by Mr. White or his agents.  Please let me know within seven (7) 
days when and where such documents will be available.  In lieu of producing such 
documents in physical form, especially considering the Covid-19 pandemic, Elusive 
may comply by producing the documents electronically.   

 
If Elusive refuses to allow Mr. White to examine and make copies of the 

corporate books and records, Mr. White will seek a court order and Elusive will be 
liable for Mr. White’s costs, including attorney’s fees.  Tex. Bus. Orgs. Code § 
21.222. 
 
  
 

Yours sincerely, 
 
 

   
 _______________________________ 

John R. McConnell 
 
 
 
 
 
  
 



         
  

 
Mobile: 512-658-4306    walter@TWMattorneys.com 

1100 Norwood Tower  114 West 7th St.   Austin, Texas 78701 
 

Thomas Williams McConnell PLLC 

January 16, 2021 
 
Via Email to tom@tommurphyslaw.com 
Elusive Holdings, Inc. 
c/o Tom Murphy 
Law Office of Tom Murphy 
9600 Great Hills Trail, Suite 150W 
Austin, Texas 78759 
 

Re:  Request for Inspection of the Books and Records of Elusive 
Holdings, Inc. 

 
Dear Tom:  
 
 This is a follow up to our November 30, 2020 letter requesting access to the 
books and records of Elusive Holdings, Inc.(“Elusive”).  Elusive failed to respond at 
all to the request, other than to provide its Bylaws and Articles on January 13, 
2021.  As you know, my client, Jacob White is a shareholder of Elusive.  As a 
shareholder, Mr. White has a right to inspect the books and records of Elusive.  This 
letter is the second request for access to those books and record pursuant to the 
relevant provisions of the Business Organizations Code, including §§3.151, 21.173 
and 21.218, et. seq.1  
 

Mr. White’s proper purposes are many, but primarily he seek to understand 
the legal process, procedure and justification for his termination by the board of 
directors on August 24, 2019, when he and Mr. Blackburn were the only members of 
the board and were deadlocked.  Further, Mr. White’s proper purpose includes 
understanding the scope of ownership in Elusive claimed by Mr. Blackburn and to 
understand the scope of his own interest in Elusive.  Further still, Mr. White’s 
proper purpose is to understand the financial circumstances and operations of 
Elusive since his termination for purposes of valuing the company.   

 
This inspection is overdue and the request includes the full scope of all 

information constituting the “books and records” of Elusive with the following 
limitations, understanding the need to maintain appropriate confidentiality. Mr. 
White will execute an appropriate Nondisclosure Agreement.  Further still, with 
respect to financial information, Mr. White does not seek a general ledger or 

 
1 As a holder of at least 5% of Elusive’s stock, Mr. White is “entitled to examine and copy, at a reasonable time, the 
corporation’s books, records of account, minutes, and share transfer records relating to [a] stated purpose.”   



Mobile: 512-658-4306    walter@TWMattorneys.com 
1100 Norwood Tower  114 West 7th St.   Austin, Texas 78701 

 

confidential pricing information.  Finally, as for Elusive’s customers, Mr. White 
seeks only limited information that supports any claim that he has communicated 
with or contacted any active or existing Elusive customer or contractor since his 
termination.  

 
These documents should be assembled and produced electronically given the 

current COVID circumstances.  Please contact me to organize this effort.  Given 
that Elusive had the earlier request and there are pending request for production, it 
has had plenty of time to assemble these documents. Please produce them within 7 
days to the undersigned.  

  
Finally,since Elusive has failed to respond to the earlier request, except to 

provide its Bylaws and Articles, please understand that Mr. White intends to seek 
his attorney’s fees.  Elusive may want to consider whether it’s a prudent use of its 
resources to challenge this request.    
 

Yours sincerely, 
 
 

  /s/ 
 _______________________________ 

Walter V. Williams 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Mobile: 512-658-4306    walter@TWMattorneys.com 
1100 Norwood Tower  114 West 7th St.   Austin, Texas 78701 

 

 
  
 



Books and Records - 2nd Request 

Walter Williams <walter@twmattorneys.com 
Sat 1/16/2021 11:07 AM 

To: Tom Murphy <tom@tommurphyslaw.com> 

~J 1 attachments (159 KB) 

2021.1.16 Books and Records Request - Tom Murphy.pdf; 

Good morning, Tom. 

This is a follow up request for books and records. I very much want to have this inspection in the near future. 

Walter. 

ATTORNEYS 

WALTER WILLIAMS 

THOMAS WILLIAMS MCCONNELL, PLLC 
1100 Norwood Tower 
114 West Seventh Street 
Austin, Texas 78701 
Telephone: (512) 495-1471 

Direct: (512) 495-1472 
Mobile: (512) 658-4306 
Facsimile: (512) 499-0094 
Email: walter@twmattorneys.com 
Web site: www.twmattorneys, corn 

B BOARD 
CERTIFIED° 

Texas Board of Legal Specialization 

CIVIL TRIAL LAW 
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From: Tom Murphy
To: Walter Williams
Cc: John McConnell
Subject: Re: Books and Records - 2nd Request
Date: Monday, January 18, 2021 9:59:25 AM
Attachments: image001.png

image003.png

512-589-1352.

Tom Murphy
Law Office of Tom Murphy
9600 Great Hills Trail, Ste. 150W
Austin, Texas 78759
(512) 477-5680 Office
Email: tom@tommurphyslaw.com

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client
Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the intended
recipient of this message, you may not disclose, print, copy or disseminate this information. If
you have received this in error, please reply and notify the sender (only) and delete the
message. Unauthorized interception of this e-mail is a violation of federal criminal law.

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender
or the sender's client or principal to conduct a transaction or make any agreement by
electronic means. Nothing contained in this message or in any attachment shall satisfy the
requirements for a hard copy writing, and nothing contained herein shall constitute a contract
or electronic signature under the Electronic Signatures in Global and National Commerce Act,
any version of the Uniform Electronic Transactions Act or any other statute governing
electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No portion of this
email is an "electronic signature" and neither the author nor any client
thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are
subject to a final, formal, written (paper) settlement agreement actually signed by the parties
themselves.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached
documents is not intended or written to be and cannot be used or referred to for the purpose
of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii)
promoting, marketing or recommending any partnership or other entity, transaction,
investment plan, or other arrangement.

From: Walter Williams <walter@twmattorneys.com>
Sent: Monday, January 18, 2021 9:58 AM
To: Tom Murphy <tom@tommurphyslaw.com>

mailto:tom@tommurphyslaw.com
mailto:walter@twmattorneys.com
mailto:jm@twmattorneys.com




Cc: John McConnell <jm@twmattorneys.com>
Subject: RE: Books and Records - 2nd Request
 
Yes.  What’s a good number for you?
 
Walter.
 

From: Tom Murphy <tom@tommurphyslaw.com> 
Sent: Monday, January 18, 2021 9:57 AM
To: Walter Williams <walter@twmattorneys.com>
Cc: John McConnell <jm@twmattorneys.com>
Subject: Re: Books and Records - 2nd Request
 

Walter,
 

I am playing catch up on several cases on my end.  Does 4:00 pm sound like a good
time to talk?
 
Tom Murphy
Law Office of Tom Murphy
9600 Great Hills Trail, Ste. 150W
Austin, Texas 78759
(512) 477-5680 Office
Email: tom@tommurphyslaw.com

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client
Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the intended
recipient of this message, you may not disclose, print, copy or disseminate this information. If
you have received this in error, please reply and notify the sender (only) and delete the
message. Unauthorized interception of this e-mail is a violation of federal criminal law.

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender
or the sender's client or principal to conduct a transaction or make any agreement by
electronic means. Nothing contained in this message or in any attachment shall satisfy the
requirements for a hard copy writing, and nothing contained herein shall constitute a contract
or electronic signature under the Electronic Signatures in Global and National Commerce Act,
any version of the Uniform Electronic Transactions Act or any other statute governing
electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No portion of this
email is an "electronic signature" and neither the author nor any client
thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are
subject to a final, formal, written (paper) settlement agreement actually signed by the parties
themselves.

mailto:tom@tommurphyslaw.com


IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached
documents is not intended or written to be and cannot be used or referred to for the purpose
of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii)
promoting, marketing or recommending any partnership or other entity, transaction,
investment plan, or other arrangement.

From: Walter Williams <walter@twmattorneys.com>
Sent: Monday, January 18, 2021 9:53 AM
To: Tom Murphy <tom@tommurphyslaw.com>
Cc: John McConnell <jm@twmattorneys.com>
Subject: RE: Books and Records - 2nd Request
 
Good morning, Tom. 
 
Let’s visit about this today, if at all possible. 
 
Walter.
 

From: Walter Williams 
Sent: Saturday, January 16, 2021 11:08 AM
To: Tom Murphy <tom@tommurphyslaw.com>
Subject: Books and Records - 2nd Request
 
Good morning, Tom.
 
This is a follow up request for books and records.  I very much want to have this inspection in the
near future. 
 
Walter.
 

 
Walter Williams
thomas Williams mcconnell, Pllc
1100 norwood tower
114 West seventh street
austin, texas 78701
telephone:  (512) 495-1471
Direct:  (512) 495-1472
mobile: (512) 658-4306
Facsimile:  (512) 499-0094

mailto:walter@twmattorneys.com
mailto:tom@tommurphyslaw.com
mailto:jm@twmattorneys.com
mailto:tom@tommurphyslaw.com


email: walter@twmattorneys.com
Website: www.twmattorneys.com
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RE: ELusive Holding, Inc. v. White 

Walter Williams <walter@twmattorneys.com > 
Fri 1/22/2021 2:05 PM 

To: Tom Murphy <tom@tommurphyslaw.com> 

Cc: John McConnell <jm@twmattorneys.com> 

Thanks for the response. I am not particularly patient about these requests and maybe I should be, so you’re 

point is taken. I was really responding to your letter that forwarded the income statement and balance sheet. 

I’II wait for the full response to the request. 

Walter. 

From: Tom Murphy <tom@tommurphyslaw.com> 

Sent: Friday, January 22, 2021 12:49 PM 

To: Walter Williams <walter@twmattorneys.com> 

Cc: John McConnell <jm@twmattorneys.com> 

Subject: Re: ELusive Holding, Inc. v. White 

Walter, 

You sent a letter requesting to see the books and records and provided me with a week. (The 

Code does not provide for a set time.) It has not been a week and I am getting a demand before 

any deadline is due. (There was non-compliance with the Code in November’s request.) 

With that said, the matter is being addressed and there will be documents provided. 

As to "a new set of governing documents in 2014, including Bylaws", I do not believe such documents 

were created. I will double check, but I know I did not draft any new governing documents. 

It has not even been the seven days unilaterally set deadline of seven days and you complain 

that nothing has been forthcoming. Waiting until at least your own deadline would be 

appreciated. 

I am happy to discuss in more detail if you would like. 

I am available at 3:30 pm today 

Tom Murphy 

Law Office of Tom Murphy 

9600 Great Hills Trail, Ste. 150W 

Austin, Texas 78759 

(512) 477-5680 Office 

Email: tom@tommurphy.slaw.com 

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client Privilege, (2) an 

attorney work product, or (3) strictly confidential. If you are not the intended recipient of this message, 
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you may not disclose, print, copy or disseminate this information. If you have received this in error, 

please reply and notify the sender (only) and delete the messal~e. Unauthorized interception of this e- 

mail is a violation of federal criminal law. 

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender or the 

sender’s client or principal to conduct a transaction or make any al~reement by electronic means. 

Nothinl~ contained in this messal~e or in any attachment shall satisfy the requirements for a hard copy 

writinl~, and nothinl~ contained herein shall constitute a contract or electronic sil~nature under the 

Electronic Sil~natures in Global and National Commerce Act, any version of the Uniform Electronic 

Transactions Act or any other statute l~overninl~ electronic transactions, includinl~ TEX. BUS. & COM. 

CODE § 322.005(b). No portion of this email is an "electronic sil~nature" and neither the author nor any 

client 

thereof will be bound by this e-mail, and any contracts, al~reements, or settlement offers are subject to a 

final, formal, written (paper) settlement al~reement actually sil~ned by the parties themselves. 

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached documents is 

not intended or written to be and cannot be used or referred to for the purpose of (i) avoidinl~ penalties 

that may be imposed by the Internal Revenue Service or (ii) promotinl~, marketinl~ or recommendinl~ any 

partnership or other entity, transaction, 

investment plan, or other arranl~ement. 

From: Walter Williams <walter.@twmattorneys.com> 

Sent: Friday, January 22, 2021 10:50 AM 

To: Tom Murphy <tom@tommurphyslaw.com> 

Cc: John McConnell <jm@twmattorneys.com> 

Subject: RE: ELusive Holding, Inc. v. White 

Tom, 

What I’ve pieced together so far is that in 2012 Elusive became a Texas corporation as set out in the May 4, 2012 

Certificate of Incorporation. That document represented that Elusive had a ’plan of conversion’ at its corporate 

office. I have also learned that Elusive created a new set of governing documents in 2014, including Bylaws. I 

believe you drafted these documents. In addition to the bylaws, I need the ’plan of conversion.’ Please provide 

them by Monday, January 25th. 

Further, the response to our request for inspection has been mostly ignored. My client is entitled to a full review 

of the books and records of account. This means he is entitled to review every transaction for the company from 

its inception to the present. Instead of complying with the request, Elusive provided the least informative 

financial document a company can produce. You have not explained why Elusive has done this. You have not 

objected to the proper purpose identified in our request to review the documents. We have offered to sign an 

NDA. 

Further, we have not received any board minutes, board resolutions, notices of board meetings or shareholder 

meetings, shareholder meeting minutes or any other similar document. Again, you have not explained why 

Elusive has failed to produce the documents or that they do not exist. As you know, we do not believe Kelli 

Blackburn was nominated, much less voted on to the board of directors. Because the action of the board to 

terminate Jacob was unlikely to have been an act of the corporation, it was ultra vires and likely void or voidable. 

Again, explaining how action of the board of directors was taken relating to Jacob’s termination as an officer of 

the corporation is central to our request for information. 

I’d like to talk further about this, but only if that discussion will bear fruit. If Elusive refuses to provide the 

requested documents and information, please say so. If it intends to comply, just forward the information. 
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Walter. 

From: Walter Williams 

Sent: Friday, January 22, 2021 6:15 AM 

To: Tom Murphy <tom@tommurphyslaw.com> 

Co: John McConnell <jm@twmattorneys.com> 

Subject: RE: ELusive Holding, Inc. v. White 

Is this all you intend to provide in response to our recent letter? 

Walter. 

From: Tom Murphy <tom@tommurphyslaw.com> 

Sent: Tuesday, January 19, 2021 3:13 PM 

To: Walter Williams <walter.g~twmattorneys.com> 

Subject: ELusive Holding, Inc. v. White 

Walter, 

Attached is Elusive’s Annual Statement. 

Any questions, let me know. 

Tom Murphy 

Law Office of Tom Murphy 

9600 Great Hills Trail, Ste. 150W 

Austin, Texas 78759 

(512) 477-5680 Office 

Email: tom@tommurphy.slaw.com 

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client Privilege, (2) an 

attorney work product, or (3) strictly confidential. If you are not the intended recipient of this message, 

you may not disclose, print, copy or disseminate this information. If you have received this in error, 

please reply and notify the sender (only) and delete the message. Unauthorized interception of this e- 

mail is a violation of federal criminal law. 

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender or the 

sender’s client or principal to conduct a transaction or make any agreement by electronic means. 

Nothing contained in this message or in any attachment shall satisfy the requirements for a hard copy 

writing, and nothing contained herein shall constitute a contract or electronic signature under the 

Electronic Signatures in Global and National Commerce Act, any version of the Uniform Electronic 

Transactions Act or any other statute governing electronic transactions, including TEX. BUS. & COM. 

CODE § 322.005(b). No portion of this email is an "electronic signature" and neither the author nor any 

client 

thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are subject to a 

final, formal, written (paper) settlement agreement actually signed by the parties themselves. 

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached documents is 

not intended or written to be and cannot be used or referred to for the purpose of (i) avoiding penalties 

that may be imposed by the Internal Revenue Service or (ii) promoting, marketing or recommending any 
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partnership or other entity, transaction, 

investment plan, or other arranl~ement. 
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From: Tom Murphy
To: Walter Williams
Cc: John McConnell
Subject: Re: Elusive - White
Date: Tuesday, February 9, 2021 1:42:14 PM
Attachments: image001.png

image002.png

Walter,

Thanks and hope we have it worked out.

Let me know the time frame you are looking to take Justin's deposition.  Shoot over a
proposed scheduling order for review.

I will keep an eye out on the special exception response.

Tom Murphy
Law Office of Tom Murphy
9600 Great Hills Trail, Ste. 150W
Austin, Texas 78759
(512) 477-5680 Office
Email: tom@tommurphyslaw.com

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client
Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the intended
recipient of this message, you may not disclose, print, copy or disseminate this information. If
you have received this in error, please reply and notify the sender (only) and delete the
message. Unauthorized interception of this e-mail is a violation of federal criminal law.

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender
or the sender's client or principal to conduct a transaction or make any agreement by
electronic means. Nothing contained in this message or in any attachment shall satisfy the
requirements for a hard copy writing, and nothing contained herein shall constitute a contract
or electronic signature under the Electronic Signatures in Global and National Commerce Act,
any version of the Uniform Electronic Transactions Act or any other statute governing
electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No portion of this
email is an "electronic signature" and neither the author nor any client
thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are
subject to a final, formal, written (paper) settlement agreement actually signed by the parties
themselves.

mailto:tom@tommurphyslaw.com
mailto:walter@twmattorneys.com
mailto:jm@twmattorneys.com




IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached
documents is not intended or written to be and cannot be used or referred to for the purpose
of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii)
promoting, marketing or recommending any partnership or other entity, transaction,
investment plan, or other arrangement.

From: Walter Williams <walter@twmattorneys.com>
Sent: Tuesday, February 9, 2021 1:08 PM
To: Tom Murphy <tom@tommurphyslaw.com>
Cc: John McConnell <jm@twmattorneys.com>
Subject: RE: Elusive - White
 
Thank you Tom.
 
My replies are in RED.  Let’s talk again.  I’ll send our response to the special issues and we can go
from there. 
 
Let’s get past this, but I’d like to go ahead and get Justin’s deposition set.  We should also enter into
a discovery control plan and agree on a trial date.  I think it’s important for us to have deadlines on
us to get us read for trial or settle the case.
 
Walter.  
 
 

From: Tom Murphy <tom@tommurphyslaw.com> 
Sent: Tuesday, February 9, 2021 12:31 PM
To: Walter Williams <walter@twmattorneys.com>
Subject: Re: Elusive - White
 

Walter,
 

Sorry for the delay in getting back with you.
 
We discussed multiple issues and appear to have made good progress.
 

1.       The interrogatories are answered to your satisfaction.  You may not agree with the
answers, but you are comfortable that we have met our responsibility. Agree the
interrogatory responses are acceptable for comepl purposes.  GREAT NEWS!
 

2.       The request for production.  Subject to 2 issues, we have answered and responded
to your satisfaction.  The first exception is the Sharefile issue.  Jacob will agree to
have his computer forensically searched for Elusive documents and files, as well as
determining if any of those files were further shared or forwarded. Which may



include emails. Jacob must verify under oath it is the same computer/laptop that
he originally downloaded the Sharefile on.  I’M PRETTY SURE WE CAN DO THAT. 
You provided an example of the cost sheet and pricing information. (Refresh my
memory on this one. I do not recall providing a cost and pricing sheet. Send over if I
did to refresh my memory.)  YOU DIDN’T PROVIDE ACTUAL DOCUMENTS, JUST
PROVIDED A “FOR INSTANCE” EXCAMPLE.   The second issue was the Outlook.psf
file.  Jacob copied that file for litigation purposes prior to turning things over and
Sharefile off.  Prior counsel represented that you had received the Outlook .pst
file. I do not have the pst. file. I have a few emails, but doubt they are all of them.
Please forward the file.  I WILL TRACK DOWN AND GET TO YOU.   You were not sure
if that was the case.  We will get that to you if you do not have it.   Subject to your
review of things,  you think we should be able to pass the motion to compel. I still
need documentation for RFPs 32-39, and 45. Especially RFP 38. Trinity is willing to
enter into an NDA/Confidentiality Agreement for these RFPs.  I DON’T
UNDERSTAND THE NEED FOR THIS INFORMATION, GIVEN WHAT WE DISCUSSED. 
YOU ALSO ASK FOR ‘SOURCE CODE’ AND OTHER SIMILAR DATA.  LET’S HAVE ONE
MORE CONVERSATION BEFORE WE GIVE UP ON IT.

 
3.       On the “books and records” request,  Jacob will agree to sign an NDA in order to

receive additional information.  That information is a detailed, monthly P&L for
2020; tax returns for 2018 and 2019 (with all schedules and statements); Year-end
balance sheet for 2020 and 2021; List of major assets – cash, real estate, etc.
   Further, if Jacob hires an appraiser who needs additional information, then we
can work out something in addition to an NDA to limit Jacob’s access to more
sensitive information.  I will discuss with my client to see if head way can be made
on this matter.  THANK YOU.  THIS IS IMPORTANT.

4.        
5.       I have Special Exceptions related to Jacob's affirmative defenses.  I have some idea

how some of the defenses may play out, but not all. Can you please provide some
factual background to them and we should be able to hammer out the last
remaining issues.  I THINK WE CAN DO SOMETHING ON THAT.

 

I will be able to respond more expeditiously going forward after knocking out more
pressing issues. Always feel free to call my cell as well.

 
Tom Murphy
Law Office of Tom Murphy
9600 Great Hills Trail, Ste. 150W
Austin, Texas 78759
(512) 589-1352 Cell
(512) 477-5680 Office



Email: tom@tommurphyslaw.com

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client
Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the intended
recipient of this message, you may not disclose, print, copy or disseminate this information. If
you have received this in error, please reply and notify the sender (only) and delete the
message. Unauthorized interception of this e-mail is a violation of federal criminal law.

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender
or the sender's client or principal to conduct a transaction or make any agreement by
electronic means. Nothing contained in this message or in any attachment shall satisfy the
requirements for a hard copy writing, and nothing contained herein shall constitute a contract
or electronic signature under the Electronic Signatures in Global and National Commerce Act,
any version of the Uniform Electronic Transactions Act or any other statute governing
electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No portion of this
email is an "electronic signature" and neither the author nor any client
thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are
subject to a final, formal, written (paper) settlement agreement actually signed by the parties
themselves.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached
documents is not intended or written to be and cannot be used or referred to for the purpose
of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii)
promoting, marketing or recommending any partnership or other entity, transaction,
investment plan, or other arrangement.

From: Walter Williams <walter@twmattorneys.com>
Sent: Monday, February 8, 2021 3:06 PM
To: Tom Murphy <tom@tommurphyslaw.com>
Subject: Elusive - White
 
Tom,
 
We discussed multiple issues and appear to have made good progress.
 

1.       The interrogatories are answered to your satisfaction.  You may not agree with the
answers, but you are comfortable that we have met our responsibility.
 

2.       The request for production.  Subject to 2 issues, we have answered and responded
to your satisfaction.  The first exception is the Sharefile issue.  Jacob will agree to
have his computer forensically searched for Elusive documents and files, as well as
determining if any of those files were further shared or forwarded.  You provided

mailto:tom@tommurphyslaw.com
mailto:walter@twmattorneys.com
mailto:tom@tommurphyslaw.com


an example of the cost sheet and pricing information.   The second issue was the
Outlook.psf file.  Jacob copied that file for litigation purposes prior to turning things
over and Sharefile off.  Prior counsel represented that you had received the
Outlook .pst file.  You were not sure if that was the case.  We will get that to you if
you do not have it.   Subject to your review of things,  you think we should be able
to pass the motion to compel.

 
3.       On the “books and records” request,  Jacob will agree to sign an NDA in order to

receive additional information.  That information is a detailed, monthly P&L for
2020; tax returns for 2018 and 2019 (with all schedules and statements); Year-end
balance sheet for 2020 and 2021; List of major assets – cash, real estate, etc.
   Further, if Jacob hires an appraiser who needs additional information, then we
can work out something in addition to an NDA to limit Jacob’s access to more
sensitive information.

 
If there’s anything more or different, please let me know.
 

Walter.
 

 
Walter Williams
thomas Williams mcconnell, Pllc
1100 norwood tower
114 West seventh street
austin, texas 78701
telephone:  (512) 495-1471
Direct:  (512) 495-1472
mobile: (512) 658-4306
Facsimile:  (512) 499-0094
email: walter@twmattorneys.com
Website: www.twmattorneys.com
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From: Tom Murphy
To: Walter Williams
Cc: John McConnell
Subject: Re: Written request for annual statement - TBOC 21.219
Date: Thursday, March 11, 2021 12:31:12 PM
Attachments: image001.png

image002.png

Received.  I will discuss with my client.

Tom Murphy
Law Office of Tom Murphy
9600 Great Hills Trail, Ste. 150W
Austin, Texas 78759
(512) 477-5680 Office
Email: tom@tommurphyslaw.com

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client
Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the intended
recipient of this message, you may not disclose, print, copy or disseminate this information. If
you have received this in error, please reply and notify the sender (only) and delete the
message. Unauthorized interception of this e-mail is a violation of federal criminal law.

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender
or the sender's client or principal to conduct a transaction or make any agreement by
electronic means. Nothing contained in this message or in any attachment shall satisfy the
requirements for a hard copy writing, and nothing contained herein shall constitute a contract
or electronic signature under the Electronic Signatures in Global and National Commerce Act,
any version of the Uniform Electronic Transactions Act or any other statute governing
electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No portion of this
email is an "electronic signature" and neither the author nor any client
thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are
subject to a final, formal, written (paper) settlement agreement actually signed by the parties
themselves.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached
documents is not intended or written to be and cannot be used or referred to for the purpose
of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii)
promoting, marketing or recommending any partnership or other entity, transaction,
investment plan, or other arrangement.

From: Walter Williams <walter@twmattorneys.com>
Sent: Wednesday, March 10, 2021 10:53 AM
To: Tom Murphy <tom@tommurphyslaw.com>

mailto:tom@tommurphyslaw.com
mailto:walter@twmattorneys.com
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Cc: John McConnell <jm@twmattorneys.com>
Subject: Written request for annual statement - TBOC 21.219
 
Tom,
 
This is Jacob White’s request for the information he is entitled to receive pursuant to TBOC 21.219,
including Elusive’s annual and latest interim financial statements as well as a list of its assets and
liabilities.  The statute requires the annual and interim statements set out the information in
reasonable detail.  
 
Please provide the information on or before March 22, 2021.
 
As a reminder, we have asked for this information at least 3 times.  Each time, Elusive has decided
not to provide this information and has specifically (and inappropriately) declined Jacob White’s
request to inspect Elusive’s books and records.   Recall that we have offered to sign a nondisclosure
agreement.  We have also said we do not need to see customer lists or data. 
 
Thank you.
 
Walter.
 

 
Walter Williams
thomas Williams mcconnell, Pllc
1100 norwood tower
114 West seventh street
austin, texas 78701
telephone:  (512) 495-1471
Direct:  (512) 495-1472
mobile: (512) 658-4306
Facsimile:  (512) 499-0094
email: walter@twmattorneys.com
Website: www.twmattorneys.com

 



Written request for annual statement - TBOC 21.219

Walter Williams <walter@twmattorneys.com>
Wed 3/10/2021 10:53 AM
To:  Tom Murphy <tom@tommurphyslaw.com>
Cc:  John McConnell <jm@twmattorneys.com>

Tom,

This is Jacob White’s request for the informa�on he is en�tled to receive pursuant to TBOC 21.219, including
Elusive’s annual and latest interim financial statements as well as a list of its assets and liabili�es.  The statute
requires the annual and interim statements set out the informa�on in reasonable detail.  

Please provide the informa�on on or before March 22, 2021.

As a reminder, we have asked for this informa�on at least 3 �mes.  Each �me, Elusive has decided not to provide
this informa�on and has specifically (and inappropriately) declined Jacob White’s request to inspect Elusive’s
books and records.   Recall that we have offered to sign a nondisclosure agreement.  We have also said we do not
need to see customer lists or data. 

Thank you.

Walter.

W����� W�������
T����� W������� M�C������, PLLC
1100 Norwood Tower
114 West Seventh Street
Austin, Texas 78701
Telephone:  (512) 495-1471
Direct:  (512) 495-1472
Mobile: (512) 658-4306
Facsimile:  (512) 499-0094
Email: walter@twmattorneys.com
Website: www.twmattorneys.com
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From: Tom Murphy
To: Walter Williams
Cc: John McConnell
Subject: Re: shareholder request for information
Date: Friday, April 30, 2021 4:39:37 PM

Received.

I was out all day yesterday until about 7:30 pm.  I will discuss this with Justyin and
get back with you.

Tom Murphy
Law Office of Tom Murphy
9600 Great Hills Trail, Ste. 150W
Austin, Texas 78759
(512) 477-5680 Office
(512) 589-1352 Cell
Email: tom@tommurphyslaw.com

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client
Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the intended
recipient of this message, you may not disclose, print, copy or disseminate this information. If
you have received this in error, please reply and notify the sender (only) and delete the
message. Unauthorized interception of this e-mail is a violation of federal criminal law.

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender
or the sender's client or principal to conduct a transaction or make any agreement by
electronic means. Nothing contained in this message or in any attachment shall satisfy the
requirements for a hard copy writing, and nothing contained herein shall constitute a contract
or electronic signature under the Electronic Signatures in Global and National Commerce Act,
any version of the Uniform Electronic Transactions Act or any other statute governing
electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No portion of this
email is an "electronic signature" and neither the author nor any client thereof will be bound
by this e-mail, and any contracts, agreements, or settlement offers are subject to a final,
formal, written (paper) settlement agreement actually signed by the parties themselves.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached
documents is not intended or written to be and cannot be used or referred to for the purpose
of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii)
promoting, marketing or recommending any partnership or other entity,
transaction, investment plan, or other arrangement.

mailto:tom@tommurphyslaw.com
mailto:walter@twmattorneys.com
mailto:jm@twmattorneys.com


From: Walter Williams <walter@twmattorneys.com>
Sent: Wednesday, April 28, 2021 12:07 PM
To: Tom Murphy <tom@tommurphyslaw.com>
Cc: John McConnell <jm@twmattorneys.com>
Subject: shareholder request for information
 
Tom,
 
This is our latest effort to avoid litigating my client’s lack of access to Elusive’s books and records.  As
you know, Jacob limited his request to information other than customer data, subcontractor
information and pricing data.   To the extent we have overlooked anything in that arena, we have
agreed to execute an NDA.  I’ve attached a copy of that document, which I previously forwarded to
you. 
 
I understand Justin does not want to provide the company’s detailed financial information.  We insist
on this information and are entitled to it.  During our conversation this morning, you claimed the
request was not made in good faith, but mentioned only that it was a “fishing expedition” to find dirt
on Justin.  Please understand that a books and records request can legitimately be a fishing
expedition and typically is.  It can also legitimately be an effort to find dirt on Justin.   Having those
purposes is not bad faith as a matter of law. The statutory right is one of the few rights a minority
shareholder has to protect his investment.  If a request turns up information that shows Justin has
breached his duties to the company, that’s a good thing for the company.  The company should
welcome that because the point of the company is to benefit all of its shareholders, not just the
controlling shareholder. 
 
Legitimate reasons to resist a books and records request include circumstances where a shareholder
is also a competitor.  We’ve attempted to solve for this with the NDA and by limiting the scope of

our request.  There is no reason to have a 3rd party review this information before Jacob sees it. 
First, it’s expensive. Second, there is no legitimate business reason not to permit Jacob’s review of
the information, given the NDA and the limited scope of the request. A few things come to mind that
are important to Jacob (but in no way limiting his right to information or scope of the request): 1.
Information on compensation and benefits to Justin and Kelli; 2. Information on corporate “toys”; 3.
Information on the Pines Hotel sale, proceeds and the like; 4. the company’s tax returns. None of
this information has been provided.  
 
I want to emphasize that a shareholder’s books and records request is far different from a discovery
request in litigation.  Discovery requests can be overbroad and therefore be an unwarranted “fishing
expedition.”  That is not the case for a books and records request, as long as Jacob identifies a
proper purpose, which he has.  Claiming that Jacob is looking for dirt on Justin doesn’t convert a
proper purpose into an improper or pretextual purpose.  AmJur, ALR and the Restatement all have
long lists of cases from all over the country (mostly Delaware) that make this exact point.
 

If this dispute is not resolved by May 3rd, Jacob has instructed me to move forward with appropriate
court intervention on this issue.   We are unwilling to further limit our request.
 



Walter.
 
Walter V. Williams
Thomas Williams McConnell, PLLC
1100 Norwood Tower
114 West 7th Street
Austin, TX 78701
512.495.1971 – direct
512.658.4306 – mobile
walter@twmattorneys.com
www.twmattorneys.com
 

mailto:walter@twmattorneys.com
http://www.twmattorneys.com/


Re: Request for Inspection of the Books and Records of Elusive Holdings, Inc. 

Tom Murphy <tom@tommurphyslaw.com> 
Mort 12/7/2020 9:07 PM 

To: John McConnell <jm@twmattomeys.com> 

Elusive acknowledges that Jacob is a shareholder, but Elusive is of the opinion Jacob is not 

entitled to inspect the books and records. 

Tom Murphy 

Law Office of Tom Murphy 

9600 Great Hills Trail, Ste. 150W 

Austin, Texas 78759 

(512) 477-5680 Office 

Email: tom@tommurphyslaw.com 

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client Privilege, (2) an 

attorney work product, or (3) strictly confidential. If you are not the intended recipient of this message, 

you may not disclose, print, copy or disseminate this information. If you have received this in error, 

please reply and notify the sender (only) and delete the message. Unauthorized interception of this e- 

mail is a violation of federal criminal law. 

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender or the 

sender’s client or principal to conduct a transaction or make any agreement by electronic means. 

Nothing contained in this message or in any attachment shall satisfy the requirements for a hard copy 

writing, and nothing contained herein shall constitute a contract or electronic signature under the 

Electronic Signatures in Global and National Commerce Act, any version of the Uniform Electronic 

Transactions Act or any other statute governing electronic transactions, including TEX. BUS. & COM. 

CODE § 322.005(b). No portion of this email is an "electronic signature" and neither the author nor any 

client 

thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are subject to a 

final, formal, written (paper) settlement agreement actually signed by the parties themselves. 

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached documents is 

not intended or written to be and cannot be used or referred to for the purpose of (i) avoiding penalties 

that may be imposed by the Internal Revenue Service or (ii) promoting, marketing or recommending any 

partnership or other entity, transaction, 

investment plan, or other arrangement. 

From: John McConnell <jm@twmattorneys.com> 

Sent: Monday, December 7, 2020 7:55 PM 

To: Tom Murphy <tom@tommurphyslaw.com> 

Subject: Re: Request for Inspection of the Books and Records of Elusive Holdings, Inc. 

On what grounds? He is a shareholder still. 

Sincerely, 
John McConnell 

Sent from my iPhone. 

Trin 00457 

melanie
Text Box
Exhibit 2



On Dec 7, 2020, at 7:21 PM, Tom Murphy <tom@tommurphyslaw.com> wrote: 

John, 

In reply to your November 30, 2020 correspondence. 

Elusive will not permit Jacob White an inspection of the books and records of 

Elusive Holdings, Inc. 

Respectfully, 

Tom Murphy 

Law Office of Tom Murphy 

9600 Great Hills Trail, Ste. 150W 

Austin, Texas 78759 

(512) 477-5680 Office 

Email: tom@tommurphyslaw.com 

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client 

Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the 

intended recipient of this message, you may not disclose, print, copy or disseminate this 

information. If you have received this in error, please reply and notify the sender (only) and 

delete the message. Unauthorized interception of this e-mail is a violation of federal 

criminal law. 

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the 

sender or the sender’s client or principal to conduct a transaction or make any agreement 

by electronic means. Nothing contained in this message or in any attachment shall satisfy 

the requirements for a hard copy writing, and nothing contained herein shall constitute a 

contract or electronic signature under the Electronic Signatures in Global and National 

Commerce Act, any version of the Uniform Electronic Transactions Act or any other statute 

governing electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No 

portion of this email is an "electronic signature" and neither the author nor any client 

thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers 

are subject to a final, formal, written (paper) settlement agreement actually signed by the 

parties themselves. 

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached 

documents is not intended or written to be and cannot be used or referred to for the 

purpose of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii) 

promoting, marketing or recommending any partnership or other entity, transaction, 

investment plan, or other arrangement. 

Trin 00458 



From: Tom Murphy
To: Walter Williams
Cc: John McConnell
Subject: Elsuive v. White
Date: Monday, January 25, 2021 7:48:35 PM
Attachments: Records & Books.pdf

Walter,

See attached reply to the request for records and books.

Additionally,  you will be receiving an invite from Dropbox to download responsive
documents.

Respectfully,

Tom Murphy
Law Office of Tom Murphy
9600 Great Hills Trail, Ste. 150W
Austin, Texas 78759
(512) 477-5680 Office
Email: tom@tommurphyslaw.com

CONFIDENTIALITY NOTICE: This transmission may be: (1) subject to the Attorney-Client
Privilege, (2) an attorney work product, or (3) strictly confidential. If you are not the intended
recipient of this message, you may not disclose, print, copy or disseminate this information. If
you have received this in error, please reply and notify the sender (only) and delete the
message. Unauthorized interception of this e-mail is a violation of federal criminal law.

NO ELECTRONIC SIGNATURE: This communication does not reflect an intention by the sender
or the sender's client or principal to conduct a transaction or make any agreement by
electronic means. Nothing contained in this message or in any attachment shall satisfy the
requirements for a hard copy writing, and nothing contained herein shall constitute a contract
or electronic signature under the Electronic Signatures in Global and National Commerce Act,
any version of the Uniform Electronic Transactions Act or any other statute governing
electronic transactions, including TEX. BUS. & COM. CODE § 322.005(b). No portion of this
email is an "electronic signature" and neither the author nor any client
thereof will be bound by this e-mail, and any contracts, agreements, or settlement offers are
subject to a final, formal, written (paper) settlement agreement actually signed by the parties
themselves.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this email and any attached

mailto:tom@tommurphyslaw.com
mailto:walter@twmattorneys.com
mailto:jm@twmattorneys.com



 


LAW OFFICE OF TOM MURPHY 
 
TOM MURPHY        9600 Great Hills Trail         tom@tommurphyslaw.com 
Attorney at Law     Suite 150W           Fax: (512) 493-0691 
(512) 477-5680           Austin, Texas 78759          www.tommurphyslaw.com  


                  
January 25, 2020 
         Email: walter@twmattorneys.com 
 
Thomas Williams McConnell PLLC 
Attn: Walter Williams 
1100 Norwood Tower 
114 West Seventh Street 
Austin, Texas 78701 
 
Re: Cause No. D-1-GN-19-005577; Elusive Holdings, Inc. v. Jacob White 
 
Mr. Williams: 
 
 This is to follow up on your correspondence dated January 16, 2021 requesting that Mr. White be 
permitted to inspect the books and records of Elusive. 
 
 Elusive has already provided your office a copy of the Bylaws, Articles of Incorporation, and 
Conversion of Foreign Corporation.  We are enclosing a copy of them again.  You will note that the Bylaws 
require three directors.  After Brett Grobarz was terminated and removed from Elusive, Kelli Blackburn was 
voted onto the Board of Directors with Mr. White’s approval.  
 
 According to the Bylaws, a majority of directors can terminate another director. The President, Mr. 
Blackburn, can terminate employees including officers. The reason this action was taken was Mr. White ended 
up in the hospital after a domestic violence incident where he physically assaulted his girlfriend at Mr. 
Blackburn’s residence.  Further, Mr. White’s drinking habit and drug use during his divorce was unacceptable, 
as he became highly unstable.  Mr. White’s conduct was quite frankly, putting the company at risk. Mr. 
Blackburn made a good faith attempt to purchase Mr. Whit’s shares in Elusive. Mr. White refused and 
demanded 66 percent of the company value, a strong-arm tactic Mr. Blackburn refused.  
 
 Additionally, Mr. White acknowledged that Ms. Blackburn was on the Board of Directors.  On 
February 26, 2019, a Board of Directors meeting was held. Mr. White signed a vote for a Resolution at the 
emergency meeting to prevent the release of corporate documents and to remove Mr. White as an 
administrator of Sharefile. You will note that Ms. Blackburn is recognized as a director and that Mr. White 
signed the same. Further, in his divorce, Mr. White affirmatively represented the Corporate Minutes were true 
and correct and that he did not have authority to release records and books of Elusive. Again, by his 
signature, he acknowledged that Ms. Blackburn was a director. 
 


It seems odd that Mr. White is now claiming there were only two directors sans Ms. Blackburn.  It 
does make one wonder as to whether Mr. White was being truthful then, or is being truthful now. Will Mr. 
White testify under oath as to whether or not he represented there are three or two directors at the time of his 
termination? 


 
We are providing you the records and books related to the termination of Mr. White. 
 







 


Mr. White has further requested records and books to understand the scope of ownership in Elusive 
claimed by Mr. Blackburn and to understand the scope of his own interest in Elusive.  We are enclosing 
relevant documents as to Mr. Blackburn’s ownership interest, including his buy out of Ashley White and 
Elusive’s purchase of Brett Grobarz shares.  The records and books as to the purchase price of the shares 
from Ms. White have been redacted; as such information is not necessary to determine Mr. Blackburn’s 
ownership interest in Elusive.  It is our understanding that the Whites have an ongoing custody issue and that 
Ms. White is frightened of Mr. White, which is another reason why the purchase price has been redacted.  
 
 Elusive is happy to submit relevant records and books related to the valuation of Elusive to a third 
party to conduct a valuation of Elusive, at Mr. White’s cost.1  The third party would be subject to a Non-
Disclosure Agreement. 
 
 As you know, Elusive is suing Mr. White for his violation of a Confidentiality and Non-Disclosure 
Agreement.  Having Mr. White execute a similar agreement has little value to Elusive and provides no 
assurance that Mr. White will keep the records and books confidential.  Elusive contends that Mr. White stole 
and misused confidential information.  Providing Mr. White with records and books now would only assist 
him in covering his tracks as to the files that he has previously downloaded.  He could easily claim he 
obtained the documents through the request for records and books.  This cannot be said to be a proper 
purpose, and not made in good faith. This is also why Elusive is willing to provide records and books to a 
third party subject to a Confidentiality and Non-Disclosure Agreement for a valuation, but not directly to Mr. 
White. 
 
 Mr. White has requested the records and books related to any claim that he has communicated with or 
contacted any active or existing Elusive customer or contractor since his termination.  Elusive contends such 
a request is not made for a proper purpose or made in good faith.  Again, Elusive is in litigation with Mr. 
White over this matter. This cannot be said to be a proper purpose, and not made in good faith.  Such a 
request is properly made through a discovery request. FYI, Elusive has reviewed a permit request involving 
White Tip and Elusive’s customer/contractors. Those documents have been requested and will be provided 
upon receipt. 
 


Elusive will assemble all corporate books and records as described above.2 As for Mr. White’s request 
to review “…any and all addition corporate books and records…” such request is vague and overly broad 
without reasonable specificity for Elusive to identify what is being sought.  Therefore, such request cannot be 
said to be for a proper purpose. 
 
 Elusive disputes that an inspection of the records and books are overdue.  To the contrary, Mr. 
White’s November 30, 2020 correspondence was a general request with no stated proper purpose to review 
the records and books of Elusive. Without a proper request, there is no duty to permit an inspection of the 
records and books.  Mr. White’s failure to comply with making a proper request is not the fault of Elusive. 
 
 Lastly, we are again providing Mr. White a copy of the Annual Statement, being the Profit & Loss and 
Balance Sheet. 
 


In review of Mr. White’s declaratory action, he seeks from the court a ruling that declares the 
respective rights, authorities, duties and obligations of the parties: in relation to the termination of White; 
under the terms of the Shareholders Agreement and under the Articles, Bylaws, and duly adopted resolutions 
of the shareholders and directors of Elusive Holdings, Inc.; and based upon the prior agreements, course of 
conduct, and customs and business practices of the officer, directors and shareholders of Elusive.   As you 
know, declaratory judgment is permitted for written contract or other writings constituting a contract.  In our 


                                                 
1  Please note that a valuation of Trinity was performed during Mr. White’s divorce, which we believe he has a copy, but 
we are providing you another copy for review. 
2  Please advise as to the third party that will be receiving the documentation for a valuation. 







 


case, there are only the Articles of Incorporation and the Bylaws that would constitute a written contract. 
Corporate resolutions are not a written contract, nor are prior agreements, course of conduct, and customs 
and business practices of the officer, directors and shareholders of Elusive.  As to a shareholder agreement, 
there is not one. Therefore, any oral shareholder agreement would not be subject to declaratory judgment. 
More importantly, a shareholder agreement must be contained in the certificate of formation or bylaws if 
approved by all of the shareholders at the time of the agreement, or a written agreement that is signed by all 
of the shareholders at the time of the agreement, and made known to the corporation.3 This requirement was 
not met. As such, we hope Mr. White is not contending there was an oral shareholder agreement. 


 
To that end, we are curious as to what Mr. White’s end game as to his rights he seeks to be 


determined under the Articles of Incorporation and the Bylaws. There is nothing to be gained financially by 
that declaration; he is not requesting to be placed back on the board; he voted to confirm Ms. Blackburn on 
the board not only in 2017 but at the annual shareholder meeting in November of 2020; and taken 
subsequent action that supports Ms. Blackburn being on the board.  Trinity is curious as to what Mr. White 
seeks from his declaratory action related to his lawful and proper termination?  
 
 You will be receiving a Dropbox invite to download the relevant records and books that are 
responsive to January 16, 2021 correspondence. 
 


If you have any question, do not hesitate to contact the undersigned attorney. 
 
 
Respectfully, 
 
 
Tom Murphy 
Attorney at Law 
 
 
 
 
 
 
 
 
 
 
cc: Elusive 
 
 


                                                 
3  Tex. Bus. Org. Code §21.101(b)(1)(A)(B)(i)(ii) 







documents is not intended or written to be and cannot be used or referred to for the purpose
of (i) avoiding penalties that may be imposed by the Internal Revenue Service or (ii)
promoting, marketing or recommending any partnership or other entity, transaction,
investment plan, or other arrangement.
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TOM MURPHY        9600 Great Hills Trail         tom@tommurphyslaw.com 
Attorney at Law     Suite 150W           Fax: (512) 493-0691 
(512) 477-5680           Austin, Texas 78759          www.tommurphyslaw.com  

                  
January 25, 2020 
         Email: walter@twmattorneys.com 
 
Thomas Williams McConnell PLLC 
Attn: Walter Williams 
1100 Norwood Tower 
114 West Seventh Street 
Austin, Texas 78701 
 
Re: Cause No. D-1-GN-19-005577; Elusive Holdings, Inc. v. Jacob White 
 
Mr. Williams: 
 
 This is to follow up on your correspondence dated January 16, 2021 requesting that Mr. White be 
permitted to inspect the books and records of Elusive. 
 
 Elusive has already provided your office a copy of the Bylaws, Articles of Incorporation, and 
Conversion of Foreign Corporation.  We are enclosing a copy of them again.  You will note that the Bylaws 
require three directors.  After Brett Grobarz was terminated and removed from Elusive, Kelli Blackburn was 
voted onto the Board of Directors with Mr. White’s approval.  
 
 According to the Bylaws, a majority of directors can terminate another director. The President, Mr. 
Blackburn, can terminate employees including officers. The reason this action was taken was Mr. White ended 
up in the hospital after a domestic violence incident where he physically assaulted his girlfriend at Mr. 
Blackburn’s residence.  Further, Mr. White’s drinking habit and drug use during his divorce was unacceptable, 
as he became highly unstable.  Mr. White’s conduct was quite frankly, putting the company at risk. Mr. 
Blackburn made a good faith attempt to purchase Mr. Whit’s shares in Elusive. Mr. White refused and 
demanded 66 percent of the company value, a strong-arm tactic Mr. Blackburn refused.  
 
 Additionally, Mr. White acknowledged that Ms. Blackburn was on the Board of Directors.  On 
February 26, 2019, a Board of Directors meeting was held. Mr. White signed a vote for a Resolution at the 
emergency meeting to prevent the release of corporate documents and to remove Mr. White as an 
administrator of Sharefile. You will note that Ms. Blackburn is recognized as a director and that Mr. White 
signed the same. Further, in his divorce, Mr. White affirmatively represented the Corporate Minutes were true 
and correct and that he did not have authority to release records and books of Elusive. Again, by his 
signature, he acknowledged that Ms. Blackburn was a director. 
 

It seems odd that Mr. White is now claiming there were only two directors sans Ms. Blackburn.  It 
does make one wonder as to whether Mr. White was being truthful then, or is being truthful now. Will Mr. 
White testify under oath as to whether or not he represented there are three or two directors at the time of his 
termination? 

 
We are providing you the records and books related to the termination of Mr. White. 
 



 

Mr. White has further requested records and books to understand the scope of ownership in Elusive 
claimed by Mr. Blackburn and to understand the scope of his own interest in Elusive.  We are enclosing 
relevant documents as to Mr. Blackburn’s ownership interest, including his buy out of Ashley White and 
Elusive’s purchase of Brett Grobarz shares.  The records and books as to the purchase price of the shares 
from Ms. White have been redacted; as such information is not necessary to determine Mr. Blackburn’s 
ownership interest in Elusive.  It is our understanding that the Whites have an ongoing custody issue and that 
Ms. White is frightened of Mr. White, which is another reason why the purchase price has been redacted.  
 
 Elusive is happy to submit relevant records and books related to the valuation of Elusive to a third 
party to conduct a valuation of Elusive, at Mr. White’s cost.1  The third party would be subject to a Non-
Disclosure Agreement. 
 
 As you know, Elusive is suing Mr. White for his violation of a Confidentiality and Non-Disclosure 
Agreement.  Having Mr. White execute a similar agreement has little value to Elusive and provides no 
assurance that Mr. White will keep the records and books confidential.  Elusive contends that Mr. White stole 
and misused confidential information.  Providing Mr. White with records and books now would only assist 
him in covering his tracks as to the files that he has previously downloaded.  He could easily claim he 
obtained the documents through the request for records and books.  This cannot be said to be a proper 
purpose, and not made in good faith. This is also why Elusive is willing to provide records and books to a 
third party subject to a Confidentiality and Non-Disclosure Agreement for a valuation, but not directly to Mr. 
White. 
 
 Mr. White has requested the records and books related to any claim that he has communicated with or 
contacted any active or existing Elusive customer or contractor since his termination.  Elusive contends such 
a request is not made for a proper purpose or made in good faith.  Again, Elusive is in litigation with Mr. 
White over this matter. This cannot be said to be a proper purpose, and not made in good faith.  Such a 
request is properly made through a discovery request. FYI, Elusive has reviewed a permit request involving 
White Tip and Elusive’s customer/contractors. Those documents have been requested and will be provided 
upon receipt. 
 

Elusive will assemble all corporate books and records as described above.2 As for Mr. White’s request 
to review “…any and all addition corporate books and records…” such request is vague and overly broad 
without reasonable specificity for Elusive to identify what is being sought.  Therefore, such request cannot be 
said to be for a proper purpose. 
 
 Elusive disputes that an inspection of the records and books are overdue.  To the contrary, Mr. 
White’s November 30, 2020 correspondence was a general request with no stated proper purpose to review 
the records and books of Elusive. Without a proper request, there is no duty to permit an inspection of the 
records and books.  Mr. White’s failure to comply with making a proper request is not the fault of Elusive. 
 
 Lastly, we are again providing Mr. White a copy of the Annual Statement, being the Profit & Loss and 
Balance Sheet. 
 

In review of Mr. White’s declaratory action, he seeks from the court a ruling that declares the 
respective rights, authorities, duties and obligations of the parties: in relation to the termination of White; 
under the terms of the Shareholders Agreement and under the Articles, Bylaws, and duly adopted resolutions 
of the shareholders and directors of Elusive Holdings, Inc.; and based upon the prior agreements, course of 
conduct, and customs and business practices of the officer, directors and shareholders of Elusive.   As you 
know, declaratory judgment is permitted for written contract or other writings constituting a contract.  In our 

                                                 
1  Please note that a valuation of Trinity was performed during Mr. White’s divorce, which we believe he has a copy, but 
we are providing you another copy for review. 
2  Please advise as to the third party that will be receiving the documentation for a valuation. 



 

case, there are only the Articles of Incorporation and the Bylaws that would constitute a written contract. 
Corporate resolutions are not a written contract, nor are prior agreements, course of conduct, and customs 
and business practices of the officer, directors and shareholders of Elusive.  As to a shareholder agreement, 
there is not one. Therefore, any oral shareholder agreement would not be subject to declaratory judgment. 
More importantly, a shareholder agreement must be contained in the certificate of formation or bylaws if 
approved by all of the shareholders at the time of the agreement, or a written agreement that is signed by all 
of the shareholders at the time of the agreement, and made known to the corporation.3 This requirement was 
not met. As such, we hope Mr. White is not contending there was an oral shareholder agreement. 

 
To that end, we are curious as to what Mr. White’s end game as to his rights he seeks to be 

determined under the Articles of Incorporation and the Bylaws. There is nothing to be gained financially by 
that declaration; he is not requesting to be placed back on the board; he voted to confirm Ms. Blackburn on 
the board not only in 2017 but at the annual shareholder meeting in November of 2020; and taken 
subsequent action that supports Ms. Blackburn being on the board.  Trinity is curious as to what Mr. White 
seeks from his declaratory action related to his lawful and proper termination?  
 
 You will be receiving a Dropbox invite to download the relevant records and books that are 
responsive to January 16, 2021 correspondence. 
 

If you have any question, do not hesitate to contact the undersigned attorney. 
 
 
Respectfully, 
 
 
Tom Murphy 
Attorney at Law 
 
 
 
 
 
 
 
 
 
 
cc: Elusive 
 
 

                                                 
3  Tex. Bus. Org. Code §21.101(b)(1)(A)(B)(i)(ii) 
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NON-DISCLOSURE AGREEMENT 

 

This an Agreement between Elusive Holdings, Inc. ("Elusive") and Jacob White 

("White") to facilitate White’s review of Elusive’s books and records as a 

shareholder of Elusive and pursuant to Tex. Bus. Orgs. Code §3.151, 21.173, 

21.218 and 21.219.  All data and information provided herein by Elusive shall 

be considered "Confidential Information."  

 

The parties agree as follows as to such Confidential Information: 

 

1. White will not directly or indirectly disclose Confidential Information, 

except as set out herein.   

 

2. Elusive’s Confidential Information may only be used by White for any 

proper purpose described in any written notice of request to review the 

books and records of Elusive.   

 

3. White shall protect the confidentiality of the Confidential Information 

in the same manner he protects the confidentiality of his own 

proprietary and/or confidential information of like kind.  Access to the 

Confidential Information shall be restricted to White, his counsel, 

appraisers, experts, agents, consultants engaged by White, all of whom 

must be advised of and must agree to abide by the terms of this 

Agreement. 

 

4. Confidential Information disclosed hereunder shall at all times remain 

the property of Elusive.  Confidential Information may not be copied or 

reproduced by White without Elusive’s prior written consent except for 

the purpose of making the Confidential Information available to persons 

as contemplated in Section 3 above. 

 

5. Nothing in this Agreement shall prohibit or limit White’s use of 

Confidential Information that White can prove was (a) previously known 

to it, (b) independently developed by it, (c) acquired by it from a third 

party which was not, to White's knowledge, under an obligation to the 

Disclosing Party not to disclose such information, or (d) publicly 

available at the time of disclosure or subsequently became publicly 

available through no breach of this Agreement by White. 

 

6. In the event either party receives a subpoena or other validly issued 

administrative or judicial process requesting disclosure of Confidential 

Information, White shall promptly notify Elusive and tender to it the 

defense of such demand.  Unless the demand shall have been timely 

limited, quashed or extended, White shall thereafter be entitled to 

comply with such demand to the extent permitted by law.  If requested 

by the party to whom the defense has been tendered, White shall 

melanie
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cooperate at the expense of the requesting party in the defense of the 

matter. 

 

7. This Agreement is effective on the date on which the last of the parties 

has executed same and shall terminate on the third anniversary of such 

date. 

 

8. This Agreement shall be governed by and construed in accordance with 

the laws of the State of Texas, excluding any choice of laws rules which 

may require the application of the laws of another jurisdiction.  

Exclusive jurisdiction for any dispute involving the parties and/or this 

Agreement shall be the District Courts of Travis County, Texas or, if 

applicable, the United States District Court for the Western District of 

Texas, Austin Division. 

 

9. This Agreement embodies the entire understanding and agreement 

between the parties with respect to the discussions and evaluation 

contemplated and to the protection and use of Confidential Information 

disclosed hereunder, and supersedes all prior discussions, writings, 

communications, agreements and understandings relating thereto.  No 

rights or obligations, including third party rights, other than those 

expressly recited herein are to be implied from the terms hereof.  No 

change, modification, alteration or addition to any provision of this 

Agreement shall be binding unless agreed to in a writing signed by 

authorized representative of both parties. 

 

10. Each party acknowledges that remedies at law may be inadequate to 

protect against breach of this Agreement, and each hereby agrees that 

a breach of this Agreement entitles the non-breaching party to equitable 

relief. 

 

11. This Agreement may be executed in any number of counterparts and 

each executed counterpart shall have the same force and effect as an 

original instrument. 

 

The signatures below of the parties' authorized representatives evidences the 

parties' acceptance of this Agreement. 

 

Elusive Holding, Inc.    Jacob White  

 

 

____________________________  __________________________ 

By: Justin Blackburn, President 

Date:____________________  Date: ____________________ 
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